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Family law

Today, the stipulation of the wife’s right to employment within the marriage contract is regarded as the
most significant protective mechanism for women’s occupational rights within the family sphere.
However, Iranian legal doctrine and judicial practice have largely neglected a precise analysis of the
relationship between this stipulation and the jurisprudential rule: “la yuhillu haraman wa 1a yuharrimu
halalan” (one shall not render the unlawful lawful, nor the lawful unlawful). Adopting a descriptive-
analytical method and critically re-examining Islamic jurisprudential sources (the Hadith of Conditions,
the rule prohibiting the permissible, the rule of conflict [tazahum]) as well as Articles 234 to 239 of the
Iranian Civil Code, this article argues that accepting an absolute condition of employment (without any
time limitation) necessarily transforms a permanently permissible act—"refraining from the forbidding
of (the wife’s) employment”—into a forbidden (haram) act, rendering the condition void and null. In
contrast, the theory of “temporal limitation of the condition”—i.e., restricting the condition to a specific
period, such as “until the termination of employment in [a given] job” or “until retirement age”—
preserves the original permissibility (ibaha) and does not entail the prohibition of the lawful; thus, the
condition is valid and enforceable. The author, through a typology of employment into (i) rationally
obligatory (arising from the husband’s insolvency), (ii) collectively sufficient obligatory (socially
essential occupations), and (iii) purely permissible (mubah), limits the scope of the temporal-limitation
theory to the last category, maintaining that the obligatory types require no temporal restriction
whatsoever. Finally, while critically analyzing a judgment of the Tehran Provincial Court of Appeal
which, relying solely on Article 28 of the Constitution and disregarding the rule prohibiting the lawful,
upheld the absolute condition as valid, the article offers several solutions: “revision of Article 1117 of
the Civil Code,” “enactment of executive regulations for notaries public,” “amendment of the standard
marriage certificate,” “uniform judicial interpretation,” “differentiation in legal representation and
counselling,” and “comparative legal research.” This article innovatively demonstrates that the theory
of temporal limitation, contrary to the traditional approach, is not only more consistent with Imamiyya
jurisprudence (figh) but also, by establishing a balance between party autonomy and public order, can
contribute to the consolidation of the family foundation.
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Extended Abstract

1. Introduction

The article, "Timing the Wife’s Employment Condition," examines the conflict in Iranian family law
between a wife's right to work and a husband's authority to restrict it. Challenging the traditional view
that absolute employment conditions in marriage contracts are always valid, the author proposes the
"theory of temporal limitation” (tawqit al-shart ). The study argues that unconditional, lifelong
employment clauses violate the jurisprudential rule prohibiting the "forbiddance of the lawful" and are
thus invalid. By categorizing employment types and re-examining legal sources, the article offers a
framework for limiting such conditions and suggests practical reforms for judicial practice and contract
drafting.

2. Theoretical Framework

The framework rests on four pillars. First, it analyzes the hadith on conditions, arguing that perpetual
undertakings often constitute a prohibition of the lawful. Second, it posits that one cannot permanently
waive rights to permissible acts, as this effectively alters divine law. Third, the theory of temporal
limitation argues that absolute, lifelong conditions in marriage contracts conflict with public policy,
advocating for fixed durations. Finally, it categorizes employment into obligatory and purely
permissible types. While obligatory work requires no limits, purely permissible employment must be
time-bound to remain valid, balancing contractual autonomy with divine legal constraints.

3. Methodology

This research employs a descriptive-analytical method, critically reviewing jurisprudential and legal texts
across three key axes. First, it analyzes the foundations of temporal limitation by reviewing recent scholarship
on spousal employment conflicts. Second, it examines the Iranian legal framework, focusing on relevant Civil
Code articles and constitutional provisions. Third, it critiques contemporary judicial practice through a
comparative analysis of specific court judgments, highlighting errors in legal reasoning. The study is
organized into five sections, moving from theoretical foundations to the status of employment conditions in
positive law, concluding with a critique of judicial practice and proposed practical solutions for reform.

4. Results & Discussion

Research findings emerge across four key axes. First, absolute employment conditions conflict with the rule
prohibiting the lawful and are void, while time-limited conditions remain valid and enforceable. Second, the article
distinguishes three employment types: intellectually obligatory work falls beyond the theory’s scope, sufficient-
obligation work is conditionally exempted, and purely permissible employment is subject to temporal limitation.
Third, comparing first-instance and appellate judgments reveals methodological inconsistencies, as the appellate
court selectively relied on jurisprudential sources and reversed a sound decision. Fourth, employment conditions
constitute a condition of a legal act, with breach sanctions ranging from court-ordered performance to damages and
judicial divorce, though none apply to void absolute conditions.

119

Mohammad Taati sereshke , Ataollah Esmaeili. Time-Limiting the Condition of the Wife’s Employment: Transition from the Traditional
Approach to a Time-Constrained Theory




1PR-NASxao NP Liwols 95les (o2 juw 0 ylosds (pidd (5 0900 )l yo1 coguas Gaio dollingl

5.Conclusions & Suggestions
This research concludes that the temporal limitation theory resolves conflicts in Iranian family law by

balancing contract autonomy and public policy. Its key findings are that absolute employment
conditions are void as "prohibiting the lawful,” while time-bound conditions are valid. The author
recommends revising Civil Code Article 1117 and the Family Protection Act to require temporal limits
or specify customary durations, updating marriage certificate forms, and issuing judicial guidelines to
interpret absolute clauses contextually. Despite statistical limitations, implementing this theory can
transition family law toward an interest-balancing contractual framework, reducing marital disputes and
strengthening family foundations.
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